Sickness Absence and the DDA Equality Department Guidance

Disability Related Absences, What Are Your Rights?

The CWU guidance booklet “The Disability Discrimination Act – Your Questions Answered” has raised a particular issue in respect of CWU members. 

Some managers are questioning the correctness of the interpretation of how sickness absence is to be treated if the sickness is disability related. Actually the position as far as the Disability Rights Commission (DRC) is very clear. In their Code of Practice on employment they deal with this issue at some length. Branches are reminded that the Code of Practice has the following status as described by the DRC: “Courts and employment tribunals must take into account any part of the Code that appears to them relevant to any question arising in those proceedings.” (Disability Code of Practice, Employment and Occupation, Disability Rights Commission paragraph 1.6).

This leaflet uses the DRC Code of Practice and the legal precedents. It uses the comparative forms of discrimination outlined in the Code of Practice which clearly shows the differences and at the end of this the leaflet touches on the legal precedents.  For the avoidance of doubt the law outlined applies to all workplaces.

Extract from Disability Rights Commission Code of Practice

Set out below are the relevant extracts from the Commissions Code of Practice.

The three separate elements extracted deal with absence from work. The extract related to direct discrimination is included to contrast it with the other paragraphs.

In respect of Direct Discrimination the comparator is someone who does not have the same disability. It could be a non-disabled person or a person with other disabilities.

“Direct Discrimination

4.13 In determining whether a disabled person has been treated less favourably in the context of direct discrimination, his treatment must be compared with that of an appropriate comparator. 

Example

	A person who becomes disabled takes six months’ sick leave because of his disability, and is dismissed by his employer. A non-disabled fellow employee also takes six months’ sick leave (because he has broken his leg) but is not dismissed. The difference in treatment is attributable to the employer’s unwillingness to employ disabled staff and the treatment is therefore on the ground of disability. The non-disabled employee is an appropriate comparator in the context of direct discrimination because his relevant circumstances are the same as those of the disabled person. It is the fact of having taken six months’ sick leave which is relevant in these circumstances. As the disabled person has been treated less favourably than the comparator, this is direct discrimination”.


Reasonable Adjustments 

The next paragraph deals with reasonable adjustments and makes it the duty of an employer to consider reasonable adjustments to enable the employee to meet the requirements of the employer in terms of attendance. The example given is disability leave and would include other elements of reasonable adjustments. The relevant paragraph is set out below with the bit in the example that is most relevant is underlined.

“4.14 It follows that, in the great majority of cases, some difference will exist between the circumstances (including the abilities) of the comparator and those of the disabled person – there is no need to find a comparator whose circumstances are the same as those of the disabled person in every respect. What matters is that the comparator’s relevant circumstances (including his abilities) must be the same as, or not materially different from, those of the disabled person.

Example

	In the previous example, the position would be different if it were the employer’s policy to dismiss any member of staff who has been off sick for six months, and that policy were applied equally to disabled and non-disabled staff. In this case there would be no direct discrimination because the disabled person would not have been treated less favourably than the comparator – both would have been dismissed. Nevertheless, there may be a claim for failure to make reasonable adjustments to the policy, for example by allowing disability leave (see paragraph 4.25). In addition, the employer’s policy may give rise to a claim for disability-related discrimination (see paragraph 4.27).”


Another important Reasonable Adjustment is “allowing the person to be absent during working or training hours for rehabilitation, assessment or treatment.” This reasonable adjustment is listed in the DRC Code. The example given is as follows:

	An employer allows a person who has become disabled more time off during work than would be allowed to non-disabled employees to enable him to have rehabilitation training. A similar adjustment would be appropriate if a disability worsens or if a disabled person needs occasional treatment anyway.


Over and above the need to consider any reasonable adjustments necessary for a worker to attend work the last example given by the Commission in its Code covers a key element that appears to be missing from management consideration. This relates to what the Commission describe as disability-related discrimination. Set out below is the section of the Code of Practice dealing with this issue again in the context of absence. According to the Commission and clearly according to case law the comparator for disability related discrimination is a person to whom the disability related reason does not apply and this is put in bold in the Commission’s Code of Practice – the example spells this out as someone who has not been absent. This is very starkly set out and cannot be emphasized enough. If someone is absent for a disability related reason within the context of the procedure then to not disregard their absence for the purposes of the procedure will amount to disability-related discrimination unless the employer can show the treatment is justified. The Code of Practice extract is set out below:
“When does disability-related discrimination occur?

4.30 In determining whether disability-related discrimination has occurred, the employer’s treatment of the disabled person must be compared with that of a person to whom the disability-related reason does not apply. This contrasts with direct discrimination, which requires a comparison to be made with a person without the disability in question but whose relevant circumstances are the same. The comparator may be non-disabled or disabled – but the key point is that the disability-related reason for the less favourable treatment must not apply to him.

Example

	A disabled man is dismissed for taking six months’ sick leave which is disability-related. The employer’s policy, which has been applied equally to all staff (whether disabled or not) is to dismiss all employees who have taken this amount of sick leave. The disability-related reason for the less favourable treatment of the disabled person is the fact of having taken six months’ sick leave, and the correct comparator is a person to whom that reason does not apply – that is, someone who has not taken six months’ sick leave. Consequently, unless the employer can show that the treatment is justified, it will amount to disability-related discrimination because the comparator would not have been dismissed. However, the reason for the treatment is not the disability itself (it is only a matter related thereto, namely the amount of sick leave taken). So there is no direct discrimination.


“

The law therefore is unambiguous on this issue. Please bear in mind that if your member is indeed covered by the DDA then both the manager and the employer is potentially liable under the DDA if they discriminate by way of warnings or other detrimental treatment. That will mean that any detrimental treatment including failure to disregard a disability related absence for warning purposes is potential discrimination under the DDA and would be subject to the need for justification as potential disability related discrimination.

The DRC Code of Practice in Chapter 6 sets out the basis of justification as follows:

“6.3 [s 3A(3) & (4)] Where less favourable treatment of a disabled person is capable of being justified (that is, where it is not direct discrimination), the Act says that it will, in fact, be justified if, but only if, the reason for the treatment is both material to the circumstances of the particular case and substantial. This is an objective test. ‘Material’ means that there must be a reasonably strong connection between the reason given for the treatment and the circumstances of the particular case. ‘Substantial’ means, in the context of justification, that the reason must carry real weight and be of substance.”

So the test is that the justification must carry real weight and substance. Moreover any individual who wishes to challenge the employer could justifiably go to an employment tribunal and given the current law, the claim of disability discrimination would have to be tested. This potentially would cost the employer a fair amount of money.

Legal Precedent:

The lead case is Clark v TDG Ltd t/a Novacold [1999] IRLR 318 CA and the relevant summary provided by IRLR and Equal Opportunities Review from this Court of Appeal decision is: “In the case of an employee absent from work for a disability-related reason, the correct comparison is with the treatment of employees who are not absent, rather than with an employee absent for the same time for a reason unrelated to disability.” 

Another issue in respect of sick absence concerns people who are covered by the DDA and are off sick because of the employer’s failure to carry out a reasonable adjustment necessary to enable them to work. This is the case of Nottinghamshire County Council v Meikle [2004 Court of Appeal] .This was about a teacher who failed to get adjustments the courts felt were reasonable from her employer and was forced onto sick leave and in these cases the Equal Opportunities Review summed up the Court of Appeal judgement in the following terms:

“Payment of full sick pay by an employer can be an adjustment falling within the scope of [s.4A].”

The full Code of Practice and further information can be obtained on line at the DRC Web site on Website: www.drc-gb.org. 

If you want to raise any disability issues with the CWU Equality Department then send an email to acrisp@cwu.org or phone 020 8971 7205
